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Disclosure & fair presentation of the risk

As noted in our Terms of Business under The Insurance Act, there is a duty of disclosure and need to
make a “fair presentation” of risk. A policyholder is required to disclose every material circumstance
(anything that might influence the judgment of a prudent insurer in deciding whether to accept a risk
and, if so, on what terms) which it knows or ought to know.

However, the duty is also met if a policyholder provides sufficient information to put a prudent insurer
on notice that it needs to make further enquiries for the purpose of revealing those material
circumstances. This shifts the obligation towards insurers and recognises that provision of insurance is
rarely a simple affair, with questions often being required to draw out all relevant information.

Importantly, the Act also requires the policyholder to disclose information in a reasonably clear and
accessible manner. Simply providing your insurers with vast amounts of data, which contains the
relevant information along with an array of irrelevant information, will not discharge your duty.

Knowledge of the policyholder:

What a policyholder knows or ought to know is defined by the Act, and it differs according to whether
the policyholder is an individual or not. A corporate policyholder is deemed to know what is known to
the senior management or any persons responsible for the insurance, such as a risk manager. “Senior
management” is defined as individuals who play significant roles in the making of decisions about how
the policyholder’s activities are to be managed and organised, and therefore this is likely to go beyond
the Board of Directors.

A policyholder “ought to know” what should reasonably have been revealed by a reasonable search,
S0 you cannot just turn a blind eye to information which you suspect is present. This relates to
information held within the policyholder's business, and also information held by the policyholder’s
advisors or agent (e.g. insurance broker, accountants etc).

Knowledge of the insurer:

The duty of fair presentation does not require a policyholder to disclose information which the insurer
knows or ought to know. This includes the knowledge of those who participate in the decision to take
on the risk and what terms (i.e. underwriters), and also information which ought to have been passed
on by the claims team. Insurers are required to make internal enquiries as to what is known within its
business, as well as enquiries with the policyholder when information is provided which should put
them on enquiry.

When does the duty of fair presentation apply:
The duty of fair presentation applies to contracts of insurance that are placed on or after 12 August
2016. Each time that a contract of insurance is renewed or varied therafter, the duty arises again.

What are the consequences of non disclosure:
If you fail to meet this duty, it could mean that the policy is void, or that the insurer is not liable to pay
all or part of your claim(s).

This bulletin offers a general overview of its subject matter. It does not necessarily address every aspect of its subject or every product available in the market. It is not intended to
be, and should not be, used to replace specific advice relating to individual situations and we do not offer, and this should not be seen as, legal, accounting or tax advice. If you
intend to take any action or make any decision on the basis of the content of this publication you should first seek specific advice from an appropriate professional. Some of the
information in this publication may be compiled from third party sources we consider to be reliable, however we do not guarantee and are not responsible for the
accuracy of such. The information given in this bulletin is believed to be accurate at the date of publication (Aug 2022).
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